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#MEL Chiaf Jostice Prank 7. Haswell dAallwvorsd the dpicion =f ke
15y Y

On ouly 1E, 1977, & heEringse axnaln=e hald that e .eschool
ceashrr had been dignilasaed Dn violation of her rights ans chat
Eha BLELinge Echaol Diatcict dS5chool Diptcict) has intecfered with
thie epploves's rights. The hearicogs exaninay orderad relngtiatas=
mant with Full back pay and benefits. On August 5, 1377, the
Sehasl bDistrict filed exceptions to the crder of tho haaelngs
examicer, On the day of the heating on this matter the School
etrice filed a motion te Fedpen the zecord to take additicnal
evidenoe. ‘Om Movembaer 1, 1877. the Ooacd of Pecsonnel Apponle
(s effirmed the findinge of fact, conclusions of low and
groposed order of tha NonElngs axaninec; E

The Echool Districe files for dudicisl review and mads o
maticn ©0 rédopsn the rocord befors the Discrict Court. The mation
Man cdenied and dubseguently the District Court sffirmed Eha BPS,
¥rom this judgnant ehe Suhool Distoiot aspesls.

Mg, RHidephofar, {he tedcher on whooe behal? ehe unfsir
lebor praccice charge wam £iled by che 2411lnss BEducation hsso-
cisntion. (EEA}, was first enployed as a teacher in the School Dig-
crict duping the years 19%9-&1. In 1573, ohe was again eppiaved
by the School Discriet and tavght a piwch graode ciazs st the Poly
Drive Schoal Zuring the acagesic years 1873-76. Durlng this lattar
paricd Mz. Widentofer was An active member of the BEA, secving as
an altesnste building resressntative, a menber of the Legislativa
Commitees, snd 8 momber of e Strike Finonoial Ald Conndittms.

Prom the record it apssuars chat the School Plstriot was
initially satisfiod with Me. Widenhofer's performance as & toachar.:
During ehe sgency hearlng oo thies matter tha ERA inbroduced: as
exhibdts woitten evaluatlons of Mo, Wisapbofer's parformance 25
B cepclier. These evaluatlons, which uniformally oave Mo, Widon-

hofer good and axsallent ratinga in all Wreas, wece wTitéap Hy the




Poly Driva |izinsipal and date from Oetaber 0, 1971, antil Mareh
d; 137h. The areps upon Which the evalpstisni Were hesed
included personsl trmaito, teachar=pupll relationships; instcoo-
Llen skills, classooon managenent, scaff ralaticaships and pras-
fepsionsl traite and tescher-pupll-community relations,. bDocing
this time Ms. Widsnhofer was o nontenuced teacher;

The EEA célled mn éconcmic girike on Dotobar 3. 1875,
and- He. Widanhofer, along with slghks other tonohars at Poly Drive
Want cub oo strike. Apparently, 102 foatenuced Taachers in the
Bonoal District failed ta report to wark dircing the sbrlks, g,
Widennofér had been active in prestrike preparationz and Along
with spother Poly Drive teaches, Ms. Sayler, actively picketed
the Foly Drlve gonool. K& Widenhofer hod -besn setiva in HASGLTEY-
ifig hec colleacues to particizate in and Bipport the otpika. M=,
Widenholer was the only nontenored Poly Drive teachar to piciat
her own echool. Eey picketing was visible ag Ehe parents dolivared
ant picked up thelr shildren from sehool, On Ehe flirst day of Lhe
striice, bome of Mo, Widenhofer'sz students bprilizad anti-gtrika
placards. Me, Midenhofer cantinued o picket the Toly Orive Schingd
kintdl Geotoler 17, 1875, firea d;f; Latér,; therstrike wars sottlad,

fo0n after the strike 'was sestled M. Widenhofer encountec—
ed problems with certain parents and school afficials. On Hoviam-
ber z0, 1075, oho and Ms, Saylar Werse asked to masb uith & grop
Of seven parants. These parentc WeTa céncerned aboub i comment M,
Bayler had made concerning her ¢lazs, Thay Aleo vero upses with
Hs. Widenhofar begasuse she had asked & student where har mokher
had taughs during the strike ahd becavse she had JIVER @ k&gt inp
which &ll of her sixzeh grade classes had perforned pooely. Lecer;
Lha parents of anothes child csme to schesl very opsot and requestad
& conferanse with Ma. Widechofer i regard bto hed guastioning of
thear chlld ea to the methof fn whizh a homewatk dssigament wag

doner:



As oo these and other poscecrike evants the hazeings
axaviner mads the Fallowing findings:

"10. Oo Hovember-20), 197&, & grovcp of -SaTen
pErents askad bochave s meeting @ith MR Gatler
Nl HE. Widenhofer. oOne of the parents ineoived
was M=, BOwWRib,

"p. Hokigs of the meeting wae given ©o the
b tEachars invplved afeer luneh Ehat shers was
golng to bBe B mepting with the parents thar afiars=
i,

"b, The meeting concerhned & guestion asked by
Hz. Widaphofer &f Ms. Howmen's davghrtar, ARy, as
ta which -ochool Me. -Bosmon tauaht At daring the
cRECike,  Evidently Hs. Bowman Filled L5 s &
tescher when the Stcachers sbruck. — H=. Dowmen
claimed that bhe echool was intimidetiog and paycho-—
legqically dameging her ¢hildE by asking Ekis cype
of quasklan-of Rmy, !

ol The othet parents at the conferance wase
parants of ‘Hg. Saylier's sbudénts and they were
anndyed beoruse Mo, Saylar hed told thern that the
group of aixth araders wpere s tough orous ES Bandle,

*8.  Finslly the perenth were upsst becius=e Ma,
Widephofer had givan a test In which zhe four slxth
grade clasges hed done poorly,

"EL.. After the maetlng with the paranzs, Me: fayler
Rt HE.. Widenhofer oxpressed their conoern over tha
mescing Lo Mz, Croff, - the school princlpal, -and
stoited that the noxt time thay would =ither like o
kave & tapa recorder or e HEA TeapEesmntative presant.
Mr, Cropff mtoee? fhak-a tape recordor coold pok be
wael Without the parmisgion of all parscns presant
at the moating and alse said that the mesting don=
cerned the teschers and pafapts sand to keep tha

BER aounbt of 1t.

"12. At the pame conversation with Mr. Cooff, Hr.
Croff indicated ko Ms,. Widenhofer that he wae dis-

appoinced that she had gone out on scrike ageinsc
Him besause he hod hired hers,

13« In mnother inefdent, Ms, Widenhofor aeslsned
her class co make o fapily cocac of arme.. Oae child
madé. the o8t of arme of 0ld gpaper. M=o Widonhorfap
guestioned Eha child if sha had dome (&, Whan the
ohild rerlied, "yes'; Ms: Widenbofer pointed out
that the papoer Was ¢ld and the coofel Eape wan
Yeilowed, The parents of tha ¢hild came to tha
gchool very upset and explained that the child had
vzef matariels that tha mother hed kept fron when
ghe hed tEught kimdargarten.

"oy M. Croff A14 net sttend the meeting with

the pazepts even though it was hiey policy to vsually
Attend meetings with parents =nd tanchers.

-




“14. 0o Januawy 38, 18730, Mo Widenhpfer and Mg,
Eayler again talked to Mo, Croff conterning some
smorsa phet these was &5 drivs bt have them camowved
Tcon their tesching posiktion. Mr. Croff remarcked
thet the rumors werse crom the BERL —imor mill. -Hr.
Crolf wank ofn g8 rerdatk chat e hiod heard cdmscos=
thet there ' was n potition baing pirocuiated soncern=
ipg He, HWidenhofar®y ramoovsl,

"l%. ‘On Fahruhry 3, 1976, Me. Prack, asslethht super—
Lntendent of achool |sic] in the elemsntacy division
ri=sited Moo Widenhofar's room, %o wrltbcen evalustios
seEylited from thet wisit.

"&. hfter M-, Frank wioited Hs. Widenhofor's
TOOn , Hz. WHidenmhofer had & cenferences with Hr. Frank.
Mz, Frank indiceted that bhe 'was not thars Lo gave Ms,
Widanhorfer's life or Bskin, that it might be too late
for that. Mr. FPraps Indleatsd that evecryone else in
Ehe Alstrick hed gotten back to novmel sfitor cthe ALFika
exCept Mo. Widenhafer, chat - #le- had hald o sredge and
that - ahe had upeet sevecal parente, and- chat hehad
bed “soveral phone calles about it, He went on co
gtate that Ma., Widenhofer was not getting along
with the -otsfZ ne Poly Drive and £hat he; Hc. Frank,
did mot fFesl weloome in Mo, Hidenhafar'p room,

"h. My, Widenhofer asked 1f M=, Fraul Ebsusht s
teunsfer would be feaslble. Mc. Frank steced no,
Chiak fthey would nfot bow to parank presafEe any more
A fer mg transfers. qo.

"o: Hr. Fronk maid no one showlf koow: what was
nald during the conference except for Me- Widenhofer's
fagband. Mr. Frack®s sugoaegtlen for inprovement wao
Lhet Mz, Widenhofer try to be pleszant-and snile a
1ok, Hothing wao seid saboot Me: Widenhofar!'y cles=s-
rion performanon.

"li. M-, Frank again vipiced Mo, Widenhofer's clims=-
Looam cn Febraary- 1%, 18976. Dpon hig-leaving Mao.
Widenhofer sakad LI he had heerd anything nore from
any parents, Mr. FPrank sald po, and said that he knewd
Mz. Widenhofer could de the job, jast kaep il ling.,

=A%, O Feheuary. 20, 18%h, Hs. HidenhoTer had a
difcugsion with Mrl CrofP. ' Py, Croff came anta hec
classroom whin dahe whs Free and sazd thor nineg léetbers
had tsen admitted to cho school baard, to Hr. Frank
and himeeli, by parencs who woeve onhasey with whst

Hi- Widenhafer was dolpg.

*fa. Four of the letterz had bean writtan by pac-
entd whoss children hod bean in We, Widenhofer s
Elass in previcus vaace;

"B Rlthcugh Ha. Wlfenhaefer requestsd to GhRe
them, eand althewsh Mr. Croff agresd- to &iiow then to
hidr; Iater he cherged his mind and decided thit 'sha

bhnui: not sof-Lhes sinse they hod been addragged
to o im..




FlB: On Tubrﬁnrﬁ 20 15E . Hr . Cphif anked Ma.

Widehbofer how aho falt shist the situstion apd 1f

Ehe Wwonld ever strike sgain. M. Widenliofer responded

that she would pever it her family chrough it assain.

A, Hs. Widephofer ssked-Hr. Croff if be Felt =11

the problems she was having wers strike related. Hr.

Crofsl responded’ that he falt that thoy wars directly

striks related. That Lha Darents had indicoted to Hi.

Croff that they were unhappy with Mes Widenhofer

becansa phe had gone ouk on atrike.

10, Myl Frank agabn visited He. Widenhofer's clngg-

coon of Pebruary 34, L9760 Mr. Frank's ooly codmenc

Was to Eewp amniling.

"20, Mro Qrafll told Hs, Widenholsr that he had te

actend & school board maegting to discuse Me. Widsn-

Mafer!s evaloatian,.  After tho meebtipng ke came into

Mo. Wildenhoferc's classroom and £old her chat he had

ARid a= wany positive things aboub her ae be could,

tut-chat he did pot feel thet any decision had been

Tenzhed at that time." (Cleatiann &o transoripe

amitctad. ]

On December 18, 1575, Ma: Widenhofer was again eveloatsd
by ME, Croff.  The hearing exsnimer found that the Epnoc of this
evaluation was pegetive with fedpect to Ms. Widshhofer's tenching
PETIOLMANZE:  The svalusticn conteinad, the following commefits:
“¥ou have demonstratad suppoct for pour professiconal orghanisacion.
Whila Ma. Widenhofor's rfequest for o tranefes was rofussd by Mo,
frank, H&. Hbylor, the ochar Poly Drive paacher  who pioketad her
own school, bat who was cenured, received a transfer fo- =he naxt
schocl: yeay,

At one polnt Hr. Croff made it cloar to He. Widenhofar
that "all of this trochble® Yok cAused by her nembsrship in the BEX.

Oa oc about Macoh 16, 1996, the School Bonrd pet aod dio-
cugsed the mobbter of the ronowal of H=. Widenhofar's enploynent
coptract, The regord establishes that tha schonl boasd guescioned
Mr.. Frank and Mr. Croff closely concernine ‘Me, Widenhofer amd
their eveloations.of her. Ms, Hidenhefer was informed oY acEchonl
bosrd mambes, Ms. Helzer, that po one had been fired ot Lha “Marsh
16, L1375, nweting. Heverthelsss, che official minuees of +he Echan]

digerict For theat neeting indicakbe ehat the decision =& kssminate




He. Widenhofer's soployment. was nada on that fSats. M=o Widechafar
wal nobifisd by lekter. of tha Bnard!s Secigisn oo fpsil o, -187E&,
Thio latter stated, in part, thar " [E]1lWe zeasan for nonrencwal

e wnpheisfactary esvaluarionn by vour Feincipal.®

The Lfoapes presentod by bhid appeal sre ag fallows:

1, ‘Dag the EXR meset 1ts burden of proaf reguicepenc in
&ptabhlishing that an unfalr labor practice had occurred?

11, ‘Was it ervor fo- the BPA and Ehs DLsirict Court to
affirn the heesring exsmings Lo the sbasnco of avidencs which
eabobllaled that the Board of Truskess of the School Dinesick
enew of KE. Widanhofer's strika activitia=s :

I=I. Was lt error for the hasrines examiner; the JFaA, and
tha Distriet Court to fAil to meke the finding that A=, Hidap=
hofer's £ipohltrge would rot have acceurces 'buc for' hos protected,
unton. ackivity?

Rppellants mre contending that thece is an inpnfficiency
ol proofl o show that an enfair labor practice cecutrred in this
cases The oomplaint which ves eblsinally f£ilsd in this action
allpged wisleztions of aéction 39-11-40101) =& (1), BOA. Thase
sratuten define unfalry labsc practices of pdblic employere: 16
the event of A chazge of anm upfair labor practice unfer thess
statutes the Board of Personnel Appssle pust conduce @ heariog.
Eaction 39-31-4805, MCA. The: complainans's case pust: be ogtablished
by & preponferance of the evidence befope an unfeir labor practice
may be found,. Section 35-3X-406, Mih.

The scopw oF judiciel ravied foc an unfeir labor practice
case 18 provided by section 39-31-409, MOR. This statite provides;
in-essencd, that the oourts nre nob co Substlfubs +heir Judgmant
for that of the agepcy. The findings of the badrd as to gquestiong.
of fact are domslusive L suppocted by subssantial evicencs on

the record considarsd as e whole. Section 38-31-405049,

In Vita Rich Daire, Inc, v Oepts of Dusiness Begulacions

-'-II_




(3876} 170 Mone, 341, BR3P 34 5L, =hiys Oobse bhad gsshppisn o
digpsugs and cooment upon the parpotes of limles® judisianl ce=
view of agancy decisions, Beveral reasons are given for ths
daslrablility of chis approsch: This Court pusmicizsed one of che
raviewing court's functions mg folloac:

"Thie agenacy's actlons need o balancing check.

In the sbsenca of a body wWwithin the agency whiak

Lo osagsrated from tho socvtunl deciaisn and in

whioh all partiee have confidenco; o limlted

Judicial inguiry to ges &) that s fair procadura

was waed, (bl that guestions Gf Tad ‘wete properly

decided and, |2} that the decision ig suppartad

by submtantiel svidenca s mecosanry." 170 Hoot.

mE - 345

"Eubsrantial eviddnce has bean deflpad ¢ bhle Court

as Guch dn will convinoe reascanhkle pen’ sand on

whizh such men may not ressonably differ ac to

whether it agtablishes the plaineliff s chss, and,

1f wll ressonzble man moes conclude that the evi=

dence doas ot establich such cags, then it is noc

substancial evidence. The evidence may L inherently

weak and 21011 be desmad ‘sehstantisal', mnd ons

Mibniagws may pe sufficiant o satablich the prescndes—

ance.of A case.”™ Olson v, West Fork Broperties, Inc.

(13763 17k Ront. iS4, 156, 557 2.3d B2i.

In tha instant case the agensy Secision iz well documented.
The refvcences Lo anti-union enimus af the pacencs and of Me. Cooff
wfhd Mr, Frank rans t0O sevecsl pagos. Some of the more REFiking
examplen arws Mr. Prohk"s oomments on Pebooary 3, 1875, to the
effedt that he could ot save Mo, Widanheferis "skin® and that
everyons &lep wias back to normal after the strakes ehe Facz that
ohly the datfimencal leccers sppeared i Mo, Widanhofes'n file]
M., Crorir’a smbatements thet Ms. Widenhofer's problems wete wll
Strike related; and Wr. Cooff's remarks that the parents @aea wn—
hapsy pver Hsi Widenhofer's strike activisied,. This evidancsa stanss
ancontradioted. 'Thece are more axanples of anti-unlon aEimts, bot
the above examplas aerve the purposs ol s=steblighing subetdhtial
evidende. This Court finds that thers was suhstantinl evidence
Ea support the fipding of anti-union apimus and the commissien of
an tnfair labor prackiss,

The appsllants-allege that it wes error oo find an unfair




it practice whera the hearings sfaminer made a finding that
whE tmstees 414 nek know of Me. Widenhofer®s anlap activicies.
There are no Hantann ceses which deal with thin pesciss poine.
Tharefors, 1z 2z nelpful o sonsider Saces from jurlsdictions
whioh have depalt with Ehe losue of the . emplover'o knbwisdgs of
Lhe employse's protected anblon aetivitiess, There ars [ederal
cREes which dischas the knowladge reguirement undar GEin] [3) o2
tha Ravlobal Lebor Relstiong Ast. 29 O.3.C, 15814} [1). . This
federal -gratiute i= tdepntical, in pectinent mare, to the seetutae
under whic the instaps pads was brooght. Seetion 35-31-401 (3},
HCX.. Thege statutes coy:

I
"It smhall be [|k] At unfair lshor practice for an
|2 public] aiployer [to] -

"(3) by cdserimination [discriminate] in Tagard to
hira or teoura of employment or any tersi or conditicn
af employment |in order] to sncouraga or discoursge
nemoership Lnoany labor organizaticn . . . " [DIffsEf-
Rbhgsd in Honteps At are hrEcketad.)

Io HLRB v, Whitin Hachine Wosks [ist Ccir. 1533}, 204 7.3
2E3, the Court sald:

"When s chargs le mede that by Tiring-an cmployas, the
employar has excecdes® the lewful limits of his righc
Lo manege and to dizcipline, schetaptinl  evidenca
must - bi adduced -to supsost omt lessr chivde paincs:
First, It nost be shown chat the smploper knew that
the employee was engaging in somo ackivite protected
By the hoe. Second, it mic: he shown thet the smployes
Waf iprhargzd becauss he knd engsged in & protecred
Actaivity, (Cices omitced.)  Third, it mugek be ahonen
thet tha dipcharge had the effecr of endsuresing or
disvouraging membership in a labor organizarion,
(Cirten pmltted.) Tha first and secand BinkEs pon-
Stitute discrimination and the practically adtomatic
inferonce as to the third pnpint cestlts 4n @ violation
ot GBial 13y 209 P29 =t B8%,

Io Ebe instant chss the crestoss hed the saols anthority
to hire and fire teachors. The: hearipngs axaminer found thae tha
truscoes wars unawars of Ma. Widenhofer's Goion accivitias: The
hesring exaninar dealt with thie point &8 follows|

¥ o4 . mince ME. Croff is an agzent of the nchop)

board, tha school board |a fessonsibie [ar nis

zhg i




behevior and havicg diumigeed ‘Hrs. Ridennofer

beczuss of My, Croff's evolpstlion as was stasod

i her lettes of konrenewal, chey Eerminabed M=,

Widenhofear becstse of har anlon sotivicy. ®

e hold thob the sppellants hove committed an wnfais labor
practice despite the trustees' lack of knowledge of Mo, Widenhoferc's
unlon actiwvities. Uader the wsual ansleyer-emplovos ralationship,
tliere cannot be dlacriminacion unless the employer knowe of the
proteceed sobiviey, - Howewer, in the circumstzncas presented by
this:cape, we are not dealing wikh o tzual cHplayse=enplover
celationghlp, Th= authority to hire or mot hire i vesead with
the trustews, but their declsion not to hire in this cace uas based
on u tainted svalustion: The hesrings eseninar found a direcc
eonnection belwaen the tainted svalustion and the decis=ion not 1o
hire. In othar weeds, Mo, Widenbsfer was depnied employmant be-
chause of her protecced union activitles. This siolaces hler rights
Undar pectiop 29=31=401, -HOA.

We reach this decizion Without imputing keoawledge o Lhe
trusteas. Ao ancl-union act was comnitted when Me, Crofs PCRARNEe
tha talnted evalontion to the trustses, The trustess are ToopOn=
=ible for this acblon by Hr. Cred?, They reliod wpen this avals
warion, Ehershy commibting the profibited act of diseriminstinn.
They may oot ingolsate themselves by glaiming lask - -of knowledge.

It We were not to adopt such n-policy a cchool baicd cobld rinlats

B publiz eoployoe's tights with imfiinity in aincst EYETY  INECAnNER.

We da net believe that the legislabiure lotended that public amplaveest
righta should be disregurded £n such & manner.

hpzdllant's lant copteEntion consscns the appliehtion of
the correct legal Lest to be uged ih & case Whaee che enploverts
motivatlon s & maeesinl guestion. The tack aof determining meki-
vation 1k not easy, and egencies and sourts must Tealy on tho ouk-
ward manifestacions of the emplover's subjoctive Lntent. Thio taak

15 compounded inenplofment casos whare thero exis: permissible

= lF-




end inpormlasible respons foros partioulsr dischacges, This i
g problem of fAual makivasian.

M. Wicenhofer wag a nonteslited tessher, . The Gervloed
of a wsoBtaniced school teacher may be cerminsced withone EELIHE
g5 long aa Ehe ternsnscion is not besause of an inparnlesible
ropaon;  CHrasmsh v. Eohool Digerick %e; T8 1B Moni, LRITY, 432
. Eupp. 508, £00. - Sinte no reasan need be given for Afamlusing
a nootenured tdscher such =28 Mg, Widenkofor, tha pressnt cage
preseats o dusl motivation probhlen;

Courtd have deviced Ravesal tests to Uoe Wikh coofronced
with this problenm. The troobls with most of these tescs 1= thac
eoployees. could condelvably placs thepselves in s better position
by ehghaging in protected accivity than they would have bieen had
thep noc ongaged in suoh conduct. The Dpited Sthces '5l.|p:|.;|‘_-"r|n-
Court had occeslen to eddrese and resolve shig pdtcation in ME.
Healthy Cied -Board of BRucabion i Coyle (1577}, 429 O.5. 374,

7 & Cte BEBG BO L ®2d 34 4F1.

In Mo, Beslthy & gonteniuced school bCeacher was firad.
There wera Raveral resscns glyven for thio acticn, .Ons of tha pea-
bons ot the betmination was o probected fros speech activity.
There were additionel reasons which involved nanprotected aseiyity
#nd these sdditdonal reasons were adeguste reasons. Bo Afscharge o
taasher. The lower:oourt held that e Eeapher 0e81d fot be dis=
Gharged becaiss ons of the roascns given involved a preotected ac-
Tivity, The Suprema Coubt ceversed the Jowsr saurt on the Lemsys
of motivetion oF salsation. The InpEsne Codrt kandied Lhe pro&lam
s Follousy

A tule of causation which focuses solaly oh

Whether protected conduct played n part, ‘sub-

stantial’ or othorwisa, in a decinion not to

rehire, could place ao-employow in 2 better pogi-

tion ag & repult of tha exercioe of canstl tukianally

peotected condust thap he wonid have oconpied Rnd

fe done pothing. The Eifficclty with the rule
gnancinced by the District Court 48 chak 1t would

=i =




require reinstatenant in cases where e dramatic
And perhaps abraalee incident. is trevikably on

the minds anf tho=e rafponeible for the decieion
to-twhire,; and doos indeed play g pard An chat
decisinn——pven £F the wams dasleglion would have
hean reached had the incident not ooourced, The
congtitutionnl pripcipol at-ogtoke i suSfiitciedtiy
vigdicatad: | T such an eoployes=s is. placed L (o
worso & position than: b he had pot engages In

el candier, R borderiing oromarginal ocandidate
ghould not- heve the mplovmens gusstlon resolved
sgainst him becodse of ‘conptitotionally protectsd
conduct. -But- that eans candidats obght ROt Lo e
eble, By @sngaging in soch, cordocdt, Eo'prevant

his emplayer froom RERGARRING hie BafioEmanocg rastord
and ruaen{ng a' docision not £o Tehire, o the besis
af that fecord,: gikpiy Hopuss L poptactaed oon-
duct makes tha employer more certain of the coroedi-
aass af ite decision.

PIhis fg-esgeslally Lrue where, e tho Dincrios
Coort ohzarvad Wes the case-here; the Corcenc
deciaian ta rehize will accord 'bepare’- The long=
term conseguentes of an award of tenure are of
gifsdt madent bath to Ehe eaployss And the eppiayear.
Thay Are oo slgRificont for as Eo Bold thet the
Board In this chisme wduld be préasledsd . eopuss LL
conpldarad coneritutionally procécied conduot im
deciding oot to rehire Dovie,” from attompting to
prove booa triec of the: faot. Ehac guite’ apert From
puch candact Doyle's record was suoh that he woold
ok hAave bsan sehired ln oy swvans,

"Inttipldy; in thin cace, the bordon wap prooerly
placed upon fespopdant fo ghow that his condoot
‘whe constitotionally protoctad, and: Ehak thi=s con-
duct wag: &'subetantial Factor'-——or, to put ic in
okher ‘words, thet it was e ‘motivating Fostar® in
the Eoard's decision noe o rehice Rim. Respondent

haying sarrisd that biicden; however, the Dlistizicg

Court should' heva gona on to debecmine whetheo the

Bzord ‘s shown by & prepondersnoe of the avidonoa

Ehit 4t woonld-kave tesched the Gome Seclpion as to

Le=sfondeht'h Ed=pAplovmedt even in the sbsence of

tha profected conguoct.” (2% 0.5, At ZE5+=3H7,

Eyan Elsligh the ‘Ht, Healthy "bob fag® tast Jeals with
First spendmant rights, sofs Fedecal Circpde Courts hnve adopced
this tost in labor Law dieel motivozion 4Qeses, The First Circoie
specifically adopted this test in Colotbl's Purniture, Loo; v
NLEE {ist Cir. 19771, G550 F.2d 129%. Thic was resffirmed it NLEE
¥. Rich's of #lymouth, Inc: {izt Cic: 1978), 5T8 F.Zd 0BD, A&T.
The Second-Circods haw alps appiied cho MEL Aealthw endsbitlen te=ok

bo-bhe Cedergl l=hcr law fisld in the case of Uricted Statse., v,

— i




Hipdton (Ing-Cir: L8T7],. 568 P.24 195, L1D.
o the other hend the FLfth Clrcitls had Pefuged to adops
the Ht. lesithy tect in Zabor law czeen, In Fadekil Hadul Cocp.

Mo HIAN  (BERCCAre LBTH) o 5EE P24 1245  13ES; Shaothbeczy; 7. speC-

1adly concurring, aald:

"The Suprami Court ek utilized a '‘bot for' test

L Figet amendnent cases, a.q-; ME; Aaalthy City
Echool QiRtrice v, Dayle, 429 0.5, 274, 97 5.8,
BEA, §59 L Ed 34 471 (1977], But thet hardly meens
the est io appropriste in the lobor contoxe. In
#t. Hesltny the Court; ms it has done =o ofcen;
sEruck @ phlance between conpeting Sntaraste, Sip-
Ilar ponpeting inccreges sxist in' the labor secting,
2t there Congress has alroady eptabiished o balence
oy -panaing the libor luws. That balapca Eawnes

Llve apployes; for Congrecs claarly cecognizs=d the
superios bargaining poslelah of the employer. Ses
dmaricen Shiptuilding Co. v, HoLoWoR, . 330 5.5,

A00 316, B 5.CEt. 955, 9RE, L3 L .EQ 33 ER4. [1uan)
I1abor lows attemps to cedress tha ! lmbaliafnes of
sachaflc power hitwaan labsc snd manegenent'i. The
*bat fop ' stendard significaptly restrikes this *
balénce in favor - of the esmplprer, and such a- tase

is contrary to Ctnq:usﬂlunnl pelicy and the case
1aw in this Ddrosilt,®

W do not find in the Hoenhann siatutes 8 policy whieh
tips tha bhalance in fevor of either the public employee of emplover.
Tha policy is stated in pareinent part, es follews:

"% s At isicho policdy of the stete of Montunk

L0 encourzge the practice spd procedura of ssllec-

Civo baro#dining o arcive et frlundly sdiu=tmene

of ‘mii ﬂJ'FJLEF batweon public employers and eheis

employReR. " Section 35-31-101, MCR,

1t must be-noted, ps it wie in Federsl Mogul, that the
FOUITo Aara abtEnpiang o bolanco competing interests. MEl Healthw
bilanced firss amandment cights agalnet the need ‘of & schop) Sis-
trict o be able &0 disgisz a parson whe obvicusly Boserved =n
De digsigsed for permlasikle reasons, Labor law sishis under
pMantans law Bledld not be given s highsr fdeqres of proTooticm
Lhin federzl first amendment rights are gleen. The Mt Bealtly
‘hue fob! test Iz adopted for dual-notivatloh gksen under Hontana's

Collective Barpalinibg Act, Thi= adaguately protects the incarescs

ahi rights of hoth parties.




In: Ehe instant cape 1t i= not readliy apsacent which
Test Lhe leacinge examinar applied. The lanousos used by the
kearingh mEaminer in o Falltiua |

"« + w At becomes slear that this Boasd's auchos-
Loy 44 lisiized to chot instance whare 1B san D=
ehown that an employee was diecharged for gnion
activity. Howevar, If the dischirss was pertially
mobivated by the. employees union activity, it is
unlewful. FPinally 1f khere is gsubstanstial evidonch
Ehot an employoe wan 1llecally diecharged far upicn
activizy, khen the burden is on managament to show
Lhe reeson Sor discharqe was not un-on ralates,
IEmzhoals sdaed.’)

ddomooplaon o this Iaaguage with ke following Me. liealthy
Pigfaga Lo LnAbrestd e

® 4 e the District Court =howld have gone on e
dleterning Whether the Board had shown by B prepon-
deranen of the evidance thet it would have rogiohe
Lt mane docislon as to TeRepondent s radmelornent
=van In the absancea of the protected conduace,™ .

IFnahasis addad, 1 428 .5, &+ 209,

Bven though the bwo passages £ra net identical thay  ace may A ng
the seon thing. The haarings ‘oxaminar wes, in BEREHNSE, OSIOg Ll

'bat for' tgst,

RIflrmes. ) y

Chief Tustios

B -Eitting in pleca af Mo,
Justige John O Sheaky,
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I THE MATTER OF DHFAIR LABON PRACTICE $25-76-:

BILLINGS EDUCATION ASSDSTATION. ai)
AfTilinte of MONTANA EDDCATION RSSCCINTION, |

Conplainant,

TRE= FIHAL “QRADER

SCEIL DISTHRICT HMD. 2, and ETLLINGS
L1GH SCHOOL DIATRICT, BILLIKGS, MONTAHA,

O Rt e

Doefandants.
LA LN E L TRE R R N IR IR CNL R R N T R NN e AR R e e R e HE B

h Propogsed Findines of Past, Conclusions of Law end
Propoged {Order woR jeged. in the aboye-sncitisd matber on July 1H;
127Y.. The Proposad:Order pravided in pazt [4) That Helon
Hiderphofer skall be relpstated as an slemeptary bsacher in the
gchér]l dietrfot inoany sohool muotually agromabia o Me. W dens
horar snd the Sohoal District octher thsan the Poly Drivm 2lenope
tary School, :

Exceptions to that Propassd Ofder werce filed by Defoendants
oft Auguas 5, 1477,

Hrailes ware filad with this board and orsal ergomeants wero
Presented by pll partlies oo the matbter on Septesber 231, 16877,

fftsc having resd the briefe submdtbtod by the parties oo
tha rakbker assE having heard orel erguments; thic Boerd fasusa
the following Fioal Order:

This Doard esusteins the hesaring oxandinar's Propoasd Pindings
of Fack, Concluglons of Law and Order with the exception that
the Proposed Order (1] road as follows, "That Helen Widenhofer
AHAll be reinststed ag en elementary teacher in the school
gistrick.”

T I8 THEREFTORE QDREERED:

1. Thert cthae Froposod Findinge of Pacro; Conslusiops of Law
and Order of the hearing examiner 4need Joly 18, 1077 bLe Anandsd
to prowvide (1} That Helen Widanhofar be reinstated ag an eleman=

tary tomcher in the achool discrice.
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e =lHuERE =l P eslil a3 sl el Lol LUl LOnE L - e - 5T
Froposed Order of the heising eszaminer in LEs srabtided Soem
s adopted and Is incorparpted by reference as the Pinal

Crder of thi= Boprd..

-
Datad: Howember /5 | 1577.

BOARD ERONHEL APPERLS
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HEFORE TEE BIARD OF PERSOHEEL APPERLS
LW THE MRTTEE OF UNFAIR LAEGRE PRACTICE CIUARCE 428-76&:

BILLIHGS FOUCRTION ASSOCIATICON, an
nffiliate of MONTANL EDUCATION ASSCOIRFTON,

Complainent,
-'Ills" 1.|'.L.I".. *EE

SCRDDT DESTRICT RO, 2, and HILLINGE
HIGH BCEDOL OTITRICY, BILLINGE, MONTAHA,

T L L S T o i

Oafandants,

-l"-'I-I--ii'i'i'i'i'l'l-ili-i-rl-rrlt-il-ti-itnlll-l-

FIHDINOS OF FROT
COHCLUEIONS OF LW
ANO PROPGEED OROER

LA A E R TR TR T S T TR T

And ‘uafaif labor practios charge was- Filed wizh this Descd
by compiainant charging a vislstion of Sackions S0-160% (1) d{ai
and {bl. A hearing was held on December S, 107§, bgfqr; Jorry
L. Painter, appointed hearing axsminer in the matter,  After
feviewing the tastimeny, evidonce, and briefp submitied In
i hatter, tha follewing are ny findings of fact, ooncluplona

0f law, and propoasd ordec,

I.
PINOIAGE OF FLCT

1. Eelen Hidenhofer taught ln the Billings Schoel District
beginning in 195% and dropped cut to bhave & family January, 1561
fAlie then again beoan tehching ig the school Aietrics in 1894,
iWidenhoulfer, tr, p. 28)

Z.  During the pericd of =Zime Teom 1973-148%6, Mo, Widanhafed
taughi sizgth grade at the Poly Dvlve Schonl. (Widenholor,
tr. p. 38|

.. ME. Widanhofer has & Hachelor's degres ih Musis apg =

Haster's degrei: in flementary educetion. (Widenhofer, tc,p.o29)

LY, P
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4.. Mr. Hidennofer Le a sember of the 8illings Bducation
fsreocistion [BEA} and has bean a pamber during her entice
employnent with the Bi1lings School Distriect. Ghe has been
gquite-netive in BER's activities fncluoding gesving &8 & fdembes

f the Jegislstive gommitten, tha commitEsa: Lo proyids
finanoiel haip for pecple dicing the dStrike, ond aItarnate
boilding rapresentative Ln T975<76. (Widenbofer, tr. p. 20)

£, During tha sLrike which osoirred ipvolving the BER and
the Billings School Districe (Dlerrick)l Me, Widsnhofer sctively
#gAlaked the BRER in gstrike preparationa. Ralde Trfon baing &
nanhar of the comtilttes for Ffinanciel sid during the sbrike, Ms.
Widaenh=far kalked with the varicus teschers of hes school
asking them how they felt abodt @ strike at this-time.
Widenhofer; trs p. 31

. M. Widenhofer want oot on gteiks when the strike
van called by 3B, EBight other Leashers From Poaly bDrive Schosl
want ouk on strike. (Widenhofoer; tc. pp. 33=-34)

T.o Ond hundeed bnd teo nop-temire teachers weore ebsent
from their coptreactual dutles Gurlng the ptrik=, 1t can be
apsuned that they were on strike. (Callen, 5. s, 241=2421

G, Mz, kidenhofer mrd another taoshar 1:15- Sayler werw
Ehe only two Poly Drive teachecs to picker the Poly ODrive School
(widenhofer, e, . 34)

8 Hs.: Widenhofer pickated vAtll Feldoy; October 17,

1075, nnd the pefllks Wha ended Ostober 20, 1275, H=z o Widanhoforf
ploketling wog very vigikle to the parentd of the childrssn of
har school af thay brought and picked=ug thelr childraen.
(Widenhofed, tr, pp. &3=44)

10, Om Hovembey 20, 107EF, 8 grobp of seven parents ssked
to hayve n'mepring with Mo, Savlar asf Hs. Widsphobes. &aa of

the parents involvod was ME. Bowman.,
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B, Hotice of Elis mestine van given to the two teachorg
involved onfeer Lupneh that thers was going o be a mooking wizh
the paTents  thet AFf&Enssf.

b, The peeting concerned A thissclon asked by Mo,
Widephofer of Ms. Bownan's Szushtar. by, o 45 whish sahosl
Ha, [swmit o tought st during tho strike. HViﬂEﬁt]?.HE. Hiowman
FLl1led in ng # teacher when the teschoars pereck.. Hso Rowan
claimed ehar the school was intimidating and psychologionlly
damsging het chilé by asking this type of guestion of hoy.

C. The othor parenta ak tha donference ware parencs

of Mo, Saylerc's:studants and they ware annoyed beocsusa Mb.

Bayler had told them that the group of sikth seaders wvers a

tough grougp to hondle;

A, Flaally the parents wore vpsat bhecaues Mg, Hidsj=
hofer had givan a tewt Ln whileh the four sixth grade claseasn
had done poorly.  (Widenhofar, bf. ppe 31=53)

11. MAfter the meating with che parents, Mo, EBayles and M=,
Widenloler expressed: thelr oconcern ovar tha meabing ko Mr. Croff,
thie schoal pripcipal; and stated that noxt tima they would aither
1ike o have 4 fape recorder or a BEL rapresentative proRens.

Mr, Cooff sracted that o kope recofdsr could not be gsed without
the permission of all parsons present at the moating and alss
said thob tha masiing ecngecned the teschers and the perents
and to keep the BEA outof 1t, (Widenhafer, &r. p. 54}

12, Ak the sane conversation with Hr. Croff, Hr. Croff
indicabed b ME, Wldenhol=t Ehat he waz disappointed that sha
had gona cub on strlke asainst him becmsse he had hired her.
[(Hidaphafae,; ©r. p; £4]

13- In ansthar Ingidanke; Me, Wdenhofer assigned hec olass
bo rake & family cont of #rms. One chi®*d pada tho cost of atmg
af Gld paper.  Hs. Widenhofers goestiooed the ondild 1€ she hed

dom-it. WWhen tha child replied, "yes®| Me. Widenhofor polntad
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out thet the paperc was old and the scobch tope was yallowsd .
The peranbka of the child came oo che achoal very upsest and
expleined that the child had dosed matardinls that the mother
hitd kept from whern ahs haed thusht kindergartan.

B. “Mr. Croff did pobt attend the meeting with the
parents even thoogh Lt wes his policy to uwsnaily atteed seeting=
with piFents and teschors.. [(Widetholer,. erl PR 571-5%]

14, On Japvary 20, 1278, Hs, Widenhofer and Ms. Saylar.
egain tolked to Hr., Ccoff concerning eome rumcrs that thera was
a drive co hove Lhem removed from theis taaching position.

Hr. Croff remarked khat the runors were from the DER ruimsc
nill. Mr; Craff went on fo resark thae he had heard camors
that thefe was & patitlar beihg circulated concarning Ma,
Widanhofer's removal. (Widerhonfer, tr. @ 60)

L5 Om February 1, 15%6, Mr. Prask, asgletant supecinten-
dent of mahool ln ths elensEntary divigion, viplbad Me, .
Widenhofer's rocm,. Ho writtan sralustichn resultsd from thae
vinle,

a, -Aft=p Mr. Ernpk vigloced Hs. Widenhoaler s room,
Ha. Widenhofer had o Conferenos with Mz Frank., Mg, Frank
indicated that he was pot thece to:cave Ms. Widenhofer's Jife
or gkin, thet it might Le fton late fo-o thet. Mo, Foank indi-
cated that everyona eloe In the discricc hal gotten beck to
narEreal after. che stribke excops Hao Wildenholsar, thac sha
hzd hald & gristye and thit she had opset saveral parantn, and
that he had had savaral phons salls about it, He went cn to
etate that Me. Widanhafar wik not setticg salong with the otaft
nt Poly Drive and that he, Hr. Peank, 4id pot Feal walcoms in
Mg, Widenhofer's coon.

b. M%, Widenhofer asked if Hr.. Prank thoucht a teang=
ter would -be faapible, ‘Mt. Frank scated no, that they would

not boe. 0 parenkt preégsurs. any mote gz far ao crensfors oo,
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&, ‘Mr. Frank ooté no ane Wheuld koomd uhet wan seid
guring the coanfarense except for Ms. Mldanhofer's hmsband. Mr.
Frank's souggestion for [mprovement wes that Hs. Widanhofer
try to be pleasant and smile alot: Hothing was said aboukb
Hs. Widenhofer's clagarcom parformance. [Hidenhofer, te.

Pp- ElO=6Z]

I, Mr. Frank sgnin viglied M. Widenhofer's classroom
on Fahpuary 12, 1976, Tpon bis laaving Me, Widenhofer askeod
if ha had heard anything more from any porents, HY. Frank
said mo; and sald thatk Nie khew Ma, Widenhofec conid do bhe

Job, just kEup Eniling. {Wldenhelfat, to. p. 63)

[ ]

T+ Qn Pebruary 20, 1076, M. Widenhofer had p discuscion
With Hr. Croff, Mr_ Croff came ipto her elassroom when sho
wad free and maid chat ndno latters had baan admisted to the
gchaol boared, b6 Me. Poank and kimsclf, by porsnks whe wers
unhappy with What Me,. Wifshhofer was Soing. i

a: Four of the latiers hed hesn written by parents
wWioge children had been in He. Widashofer's claps in previcus
YanTH .

b. &lthoogh s WHidanhafel sesuerssd <o gDee them, =nd
althougl Hr. CroEf agreed to ghost tham ko hery, Eater b= cheogad
hig mird and Gecided that phe shoold not see thesm aincs shay
had been nddragsed to him, : {Hidenhofer, tr. pp. S4-E68)

18, On February- 29, l1976; Mr_ Creff apksd Me. Widenhofer
how. sna Seit ahout the situstion and if she wodld ever-aserike
agains Moy Widenbofer responded that she would neves pat her
Tamily throuwgh 1c ageln.

i, Ma. Widenbofer acked Mr. Croff if he falt all the
problons Ghi wia hoving were stcike relested. Hr. Crofs
Tesponded Ehat he Z@lbt that they were directly strike celpted.
iWidenhcfer, tc. PR, AE=T0F That the parents bhad ndicated to
Mr. Cooff that they wece unhsppy with Hs_ WHidenhofer bheoagas

&h= hRd gooe= oot on ut:iha. iWidenhofer, tr_ p. 731

=l i
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1850 Me. Prank agaio vismited Mo, Widenhofer's classroom
an, Febtuacy 24; 1976, Hr. Prank's only commant @oe es Kaep
Billing., (HEeRbhofsasr, . g. 711

20, Mr, Croff wold Hs. Widenbofas that hie hisd to attend a
gihod] boprd mesting to disouse Mo, Widepbhofar ‘s avaluaeion,
#lter the meeting he oeme into Me. Widoobofar's clagsroom ond
told har chae he bhad gaid oaw m&any pooitive things about her
ad3 ha opald; bet thot ke did oot fesl that sny decision haod
becor Teachsd ot thakt tlme.

21 MR WEdenhofer talked to a wEhool board penber, Rita
Heizer, concerning her problema. Me: Aelser édsmure] Ma. Widen-
hofer that no ome wos fired at the May 1E, 1076, Baatrd mestcing,
|Hidenbhcfar, £c. p. 78]

fide The offifvis]l minutos of the school distriot, |CAm—
pisfhant®s Exhibit 1) shows thet at the Maeoh' 16 -board masting,
the echool discrlet detided not to renew ¥Ms. Widonhofor's
oontrect.

23. Om March 26, Mp. Widechofer had a3 Siscussion with BMo.
Grall, In thelr discussion about why the 2 letters Wers
writtaen, Hr, Croff ataced thit Ms. Widenhofer's azsocistfon,
tBER1 hed caupsd her all of this troohla. Thay also Alacosaead
5 t:nnufér. mnd Mo, Croff agreed chet a tranefec would b
better for be didn't know whose children he ocould hooestly put
in M., Widenkofer's toom. &Rt that sane confetence Mo, Croff
agrecd that he was. goins to ochdstve Mp. Hldetnhefer cne mars
time. (Widenbofer, =r. p.. 1)

4. Ms: Saylor, the ciher Faly Brive boocher who pickoted
her own -schoal, Fecalvaid a trepsfer. for tha next school feer.

a5. 0On March 29, 199%&, M=, kWiganhofer ceceived an avalih=
tion. The svaloeticn was placed in her mail box with & nete to
please sign it, vhe evaluation wvas the rasolt of thel chsorvakbio
Hr. Croff had maSe. on Pebruary 16, 1376, It haso alwsvs been the
Bravious proctice of Mr. Croff to have B ponferenes wiEd the
tencher ko mrplain thoe ovaluaticon, Hro. E:qff had plwaye proevi-

gualy done- this with Hes . Widenhofer.

e
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4. Chreipcie IV, seaction B, sube=Giviefon 1 of the
pontrack Datwean the gohacl dissrick and BEA providss thet s
writton copy of tha sraloaticn Ahall be prosided 10 dpss
after the cbhoetvation by the mupervigor, Tha sub—-di{vialos
Turther provides thntpmch evalustion will be Arscoussed 1id &
confarencsd betwesn the téacher wnd the cupasvisor. (Complain-—
ant's Exhibnie 1&]

. hocooforence was Bl up etwaats Hre. o Cralf nnd
Mg, Widephofer to disouss the-gveluarion, hub Mr, Ceoff rafussed
tocdiscusd the evaluption with Mg, Widenhofor hacausa o BER
Eepremesibative, Dove Eexton, acooppaniad Ms. Bidanhotar.

@y oMe, Jgaff 854 state thik the Poidey measting betwasn
Ms. Widanhofar and himsalf was the svalustlon confarence, Ms.
Widepohofer did not, bowover, heve & dopy of the evslunslon
ot that time,

d. & gricvanos was filed congerning Hr. Croff'g
refusel to allow Ms. Wideohofor o 5ER Represontativa ducimg har
evaluation conference. IEunplainnnt'ﬂ Exhibits 17 & 10,
Hidenholser, bt. pp. TI-80]

#: ‘hrelele AITI; eectlon:-2 providas thak a bPanphap
may he raprefented Auring any Atep of the gilevanse precedure
by the sassciation. EBemotion 4 of ARrticle XIIT provddes that
the firmt step in the griesvance procedore shall be discussing
the problen with the responsible adpinistcstor in an sttenpe
to arriva at a sasiefaccory molutlon [Complolpant®*s Exhikie 16).

26, On hpril &, 1976, HMr. Croff hand=dellvered to Ma,
Widenhofer two letters from tha school board: one was her leccers
of nonrenewal, the other w=s & lettar denying her grisvancs,
Hidenhofar, tc. p. 03] He. Widenhofer was the only pontomared

topchar who win termipnted (Complainant's Exhibit 4},

il

T2 - Ewaldstiana: The follewling evalusatisne are in Ma,

Widechofer'ns peroonnicl £ilo:
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B. An avaluntion sarlarmed Iy Moo Frank daced
LoE 7% (Conpleinane®n Exhi®kit #5%)

b. fn evalpation performed by WY . Oreff dpsed
11/1%/63 [Complainant's Exhibit, #5c)

. AR avaluation parformed by Mr. Croff Zated
LARS Copplainant's Pxhitdit g8d)

d. hAn-ovalusrion merformed by Mo, Croff daced
5574 (Cnmplnlnapt'ﬂ Exhibit E5&)

e CRoCevaluacion: porformad By Mo Croff dsted
111474 [(Compleinent's Exkibit ESfS

£. hnevaluwation performed by Mr. Croff dated
1/16/75 (Complafnant's Exkibit 45g]

g. Ao oevalustlon peslormed by Mr. Croff dated
1/3/78 (Complainomt’s Exhillit §5h]

h. hn oevaloation performed by Hr. Croff deted
13°1%75 1Corplalnont s Exhihic 251

I. An evalustion: pecfarmed by Hr: Craff datad
I/IEST6 [Compleinank'=s Exhibico 43 and Sko: Tha evaloaotiong
£ mnd 3k ero- ddentleal excsst 5k is deted 4507700, Bothoaro
uneigoned by Hs:. Widenhofar.)

£ 0o Aprdl H, 1978, HMs. Widanhofar chacked hef persannel

file, She found s number of letters in hearc £41e whilch ENe wie
noe gwnkEs pEleted ner that they vere placed in her parsonnel
file, (Widephofor, er. p. 551 A1 the lettess wace decogatocy
twardy My, Hidenhofer gnd were 211 dabed between Tebranry F
and Falbrmary 11, 1076 {Complainant's Exhibit 3i) (The Focemen
lutber; which woas suppoctive of Ms. Widenhofer and ia part of
erhibik 5k wae not Ain the file oo Aprdl 5.0

a, The plaging <f the Iettars in the filsa wvithost
natifving Mo Widenhofer was contrarcy to the fxieting oconkrnce
Batwaen the pohobl districr and the SEL: (Complainantis

rrhisit 1d, Rcelicle IV, -Escklon 3, Bobd- 23
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2t oo Rprdl 29, 1970, Mes Ridanholar requestof & ksaring
before the schocl hoard ponderning her termination. The bhesr-
ing wan Weld pn May 24, £574.

4. Presant at che hearing waro Mrs. Popgle, Mr. Sipes,
ind Mr. 3radford, all Schon! Board members, and Mr. O'Eare, My
sercette, MY, - Callen, M. Croff, ‘Mr. Prenk) mdninistrators,
and Mr, Baugh, the Boasd's attornoy. Witoessas wvere Brasanted
by HMs. Widanhofer,

T, The result of the hearing was thet Me. Widenhoter's
tecminaticn wig uUzheld. [Widenhofer, tr. pp, 120=135|

3 A number of letters wera weitten in support of Ms,
Widenhafes, praisoing her Ability an & teicher. [(Complainant'e
Exniblts Ta=7£, 0, 13]

A1, Me. Widenhofer, acecmpanied by Biwin L, Wacd, Vica-
fregident of BEA, checked her peroonnol £1le on three diffarent
ooogslons, April 5, LYVE; May 10, 197&: and Septembes 2%, 1576,
Complainant's Bxhibits 14 and 15 #how what was in Ehe File
apon each. chelfk, - Hr, Ward withessed both of the exhibics,

3z, -The latters praising Me. Widenhofec were not In her
file upon chocking, M= Widenhofer agked Joseph callan,
adninistrative sssigtant to the spperintandunt of school, to
find aut whece the letbere ware and to place thewm in her file.
M. Talles gothered all the lettars he conld and placed ehem
in her file accompanied Dy s cover latter to Hs, Widenhafaer
and eoples of the lottars (Exhibit-Sk) as wall as an evaluation
2y My Croff dated April 95 1976. A1l buc one of the latters
warg derpgatory. They ware bhe gamne letters refecred Lo in
Finding of Fact #28 (Callen, t¥. pp.. 242-243).

g. Doris Pogpler, cheirpareon 'of the schoal bosrd,
testified thera i no pelicy in the school Aistriet af what to
dn with letters roceived by boerd members concerning teachersi
ctheealnre, there is Do TRARSN the. sbove lstterg ghouwld be in

Mo, Widenhofer's fila.. [Popsler, tr..p. 324]




m =i

11

12
13
12

it
il
17}
14
12
a0

|

s DO - N ¢~

3z, Dorls Foopler, clhalrpetson of the gehosl board test|fied
tEhat the pohool board based theiltr dpéision oot b6 reome M.
Widenhofes's contract of the basis of the evelustions Eontainad
in M. Widenhofer's personnel filo and the cecommendaticne of
tha adminiscrators isvolved. Ms. Popplas further testified shas
the lectars contained tn Mo, Widenohofer's file [Conplainant's
Exhibits S5k-51), were not 08éd bn the schodl board's detsrmin-
Ation not to rehire Ms. Ridenhofer, Ms. Poppler stated to une
Ehe Letterz in dta detecminetion would cesult in & poplilarity
conkest. |Porplar, tr. p, 214, 219, 226, Cooplainans'e Exhibhit
ds letter of nonreneual’ addcossed to Me. Widehhofer and signes
by Popls Popplak, dnead Ascil 8, 1996.4

44, In explaining how the school board came to it's conclus
sion not E0 Tenew Ms. Widanhofer's contract, Ma, Poppler tesedf | e
thut tha Board menbers closoly guestioned ‘Hr: Trank apd Mr.
Croff oonoorning their evalostions; Ma. Pepler teskified that
thé evilustions are written in *educationese® and that although
on- their surface the evaluations loak vary good, that wheb
tntorereted in Yeducationese® there is &8 conpelint thems =8
impatience and sarcasm that runs thoouoh Hs. YWidephofer's evalp-
ations. Bpeclfically, M. Popler points to the following
examples:

8. Fehlbit 5b, the evalusation by Mr. Srank dated
10/875: MThe et way to heolp youpssters at this time 18 to
work elogely with Mr., Croff sinde he knows the youhoeters'
bockoround end has had 2 great deal of experiente In this
ares."
tL]  Recording to He. Pesypler that statement wos mads

bacaide Mo, Widenhofar had difficulty contralling her CEnpor
with the students; thot she WAE sarcastic oo youbhgsters and
thet bhey were unhappy &n her claes. | TFogpler, tr. pE. d37-T20|

E.  Bxhibit 3p,  the evaluntdon by Hr. Croff daead

=T
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117198/73  "You have shown a sincare consern for the children
and appear’ to have theis reppeck at this time, You may need to
eall upsh Your patiende to koop it thae way, "  Alsor - *Your
Alzsciplline i goad, but I want to encoorage-you to 'Kesp your
aoal' while dealing with the children®. [(Foppler, &2, p, 2200

L} hepacdiogs-to-He.  Popler that stobement-Whe mids

becadae Mas Wideshialer had fiffioaltoy komping har cool with
foungaters. (Foppler . tr, p. 220)

@ Exhible 54, svalvation by Mr. Ccroff dated
i/i0/741 At this point, T wonld still eocourage you to keep
your patisnes with the children. Even thoogh you pay have sone
that poncern youo, take a poritive attituede and with the help
B pupdl Merviceoand othor, woe w431 by ta alleriate some of the
Problems,

(1] “Again, sccording to Ma. DPagplar, the stefament
meankt thiat Ma. Widenhofer was having trouble xeapips Her sptisnod
wich che childfsi: |Poppler, tr. p. 230

. CExklblE Se, the svalustlon by Mr. Cooff dotad
54745 Ma. Popplec pould give no-spacifio oomment oh shis
avalunkdan,

g, Exhikit 5f, the ewaloation by M. Crofi dAnted
13734/ 74% M=, FPoppler oommented that shat svaloskblon wis good.
Topplér, er. p. 232]

F.  Exhibit 55, Ehe eveluetion by Mri . Croff dated
1786/757  Mp, -Popplec otated that this wes & good avnlndkinm.

g. in Exltikit Sh;y the evaloation by Mr. Croff dnted
IAELTE under teacheb=pupil svalustion: "Other fteno mentiodod
in sarlier evaluaticns s:ill apply.®

(1] HE. Poesplar staced that that comment spetificalily
appliad £ Ehn atbltuds ehak Wam I'-".F-lﬂ-l'll.II.EI wome hroblems with $he
students in cho oiacsroom, thae wlth some of tha i:ll;u'dnnr_: chate
wes Bosarcagtic estbtltude and o harsh attoltode. [FPopolier, ¥

pe 232}
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35, The svaluations of Ma, Widenhcfer evalusting Mao.
Higanholer's perforpance after the strike {Exhibit T, dated
Decanbar 18, 1872 and Exhikit-J, dated March 26, 1576, &and
Bxhibit R, dated hApcil 9. 1976] were guies negative. ThHa
negative ronaThe wers Ao follews:

R. Conplainant's Exhibit 51 Suted Docamber 10, 18754
*IT. IERCHER-PUPIL RELRTICHMSHIPS

It sppesrs that better attieudes toward mueual
respact and anderstandlng than now prevails in
Your clagsroon needs top be developed, Sone puplls
ara apparently discarbed by somo statements you
have made to than during classtine.

IIl. IHSTROCTIOHAL SEILLS

It saens that » batvar ccmmuniocation process
neede to be developed betwoen you and tho
childran, particelarly concerning cests and
sfunluativo procepaEs.

V.  CLASSROOM MAHAEGEMERT

Effective disciplineg L& maintainad Lp vour
¢lawsroom, bt in my opinion, there ir noed for
bettaf pupil-toacher relationship for pffective
clasaroom learning sanviconmant .

V. EBTAFF RELATIONIHIPY AMD PROFZASTONAL TEATTS

four ettitufe towerd sevaral scaff nmepbers of
thir gchool particularly during che Gotolwec-
November tine peciod have bean ome of coolness
and unfrisndliness.

fou have demonstrated support for your profds=
giocnal ocoganizatdon,

¥I. TEACHEN-FPARBHT-COMMUNITY RELATIONS

RE FOu Fnow, S0mME BRreEnts ATE CORCATnad nous
u.r-'f:l.rtnt BEtztements you have mode to their
chilfren in the clasaroom. 1 would cuggass wou
ey to keep statemants on & positive note, and
for che peas future kesp them limited to thinge
Lt pectain to the benefit of tha chlldresn's
Oroweli,

VIT. TLANS FOR IMPECVEMENT AND GROWTS

Z.  There 1§ Ko place for holding srudges oo
dizplaying poor sttitodes in chin =chooll

alitnd reepect for other staff memhere and theic
igeaz and beliefs, evan though they mey not
pgree with yourso,

=13
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i.. Hae o pasltlve approsch when working wieh
obildren and be avtremely careful oo the kinds
of sEabemaiihs Vo mibdie to them so there s
tittle Foon for them co think:-it 1s'n "poc
down", e digtrust, oF soné kind of negative
reapanbe that miy be detcinental to thelp - eslf-
inage,

VIIT. OVERLLYL PERFOFMMMOE IB [SKRTISFROTORY)
{LHSATIAFRCTORY]

Al13 the araas are aarlefaciary ewcept for those
I p¥reee consern dbout end relsted B8 nombers
i and 1 egbovo. (Sectlion VIT) 1 hive seen mech
toprovemeit In ltem 1, |Section VIII' this month,
and hépe this: continuves to imsrove. If theae
do mot inprovae in tha peaxt =3 mankhs, I will
not reconmend vou for re-moplovymane.”

Complalrant's Bdinhibit 5§, Harch 26, YXo7&:

FT. PERSIHAL THAITH

fig digcdooed oarlier, the mbthods of diplomacy
Chet you have uked in ssme fnstances coueld have
Sesn irpoovad.

1T, TEALCHER-PUPIL AELRTIONSEZIFS

CongeEna hive bessEn aipressed pinoa ocac craluation
confercnce in Decanbar .

Pokitive pttitndes towards mutual  Tasaoeesl and
understanding ls 28111 lasking:

V. FSTRFF HELNTIONSHI?S AND FROFESSIDHAL THATITS
The genacil celatiopship wich the sgleff has
sppeared to improve’ somawhakb, bee lmprovensnt
1& ARill heeded.

V1. TEACHEN-PARENT-COMMONITY FELATIONE

Parant and ecomminlsy relstions ace Lo & steseo
of detericration.

¥I11., QOVYEHALL FERPORMRMIE I8 (SATIEFACTORY]
|HHSRT IS FRCTORYT |

I do not recommend thet yoo be cehired pext
gchoal Term. ™

1T,
SISCTIESTON

Koohazce of unlon inedrfecence,, L,8.,.the dismisssl of an
eployee for onion activisles, prepunte a8 vary 4088 lepls problem
for cha hearing exmminge, ©On the o band this Bieed Ls wvecy

rolucoant o intarfera with ehe righia of an slecced Lody e
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fire and fire as it sees fit, but on the other hens, Ehs
Blapisaal of a teacher for onlon activities can have EEVare
ranifications for the teacher; Tor the uvnion, wnd £or pubiic
emplayes goellestive baraainming. The ramificatiors even beoons
mare severs for the teacher 12 the dlspissal wer dobe Undec
the quise of inconpetansy when in faest the dimmiscal is a
fesult of hisr union actdvitles. Fipally, the problem iz
further complicated by the fact thatr ddeplasanl of an ol ] S
ot union ackdvitleer iz a difficult Tharde ¢0- prove with 0jvsst
#Vldence and generally involves a high percentage if noc
totally circumctantlnl evidenco.

Thip Board has not estoblivhed s largs number of pracadank-
getting cases in this area: -Since SBootdon 58=1605 (L1 fob iw
similar bo Section B (A {31 of tha LMEA wa can burn eo tha
private sector decizions for guidancw. The fedoral esict of
arpeale |3rd circule] kas beld that an employsr may discherge
an amployes for & good peison, for a poor reason, or far no
reason at all g0 long af the provisions of the statuts are nas
violated. [¥LEE v. Coodenser Core,, 126 F.2d 7, 10 LRRM 4H3)
The feferal couwrt has also held chae even whese an amalayer hos
etherwlee valid roasons for dischargo, if the disohorgo of
an emploves s even partially mobtiveted by nils ucdioo sotivity,
It 35 wilnwiul. [HLES v Princeton Ton Co,g. 434 F.id 264,

(rd Cire 19701 TX LRAM 3I00Z, |

In NLR3 v, Oklh=Ino, B4 LREM 2585 (10th ocir. 1973), the
quality of evidenca reguired was sot forth, The oourt said
at pages 2531 and 2592 that it must ba aathblished,

"By aocceptable substantial evidénce on the whols

record, that the digoharge cane fronm the ferbicden
motives of interferenoe in amployes atstutooy

rlghte, + . . Tha lew reguires evidence Ehat X
extends boayond meré suspicion, that ampounts to
mare Chap' o mecs acinediiia 0 ) Hodewer, 4t

i oot . oo pluays necessary for Ehe Board to
explicitly’ ehow beyond a reasanable doukt that
the erployer haf absaclite knowledge aet waz

I—"I—
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camplately avare of the digchirged cmploymes
(#ic) close connestlon o the Ondan . .0
Whersa théare is suhscapcial eridenon, diract

G ¢lrcumstantial, to indicete that an

eoploves wae discharged for uwidlon sctivities; a
very definite burden ie imposed op the smplover
to prove existence of & reason, oot witkiin

e het's provigiops; sufficient ©o warrant

the dischirge,™

Mopting tha abovs tiews, it becomas olear that thin Board's
autharicy is limitad to that instansad whece it oen be ohewn
that an esployes weas dischacsed for onlad activizy. Bowaver,
if tha discharge was partinlly motivated by the employoe’s
ooinh astivity, it Lz onlawful., Pimally 4F there ie substantlal
evidence that dn esployos was 111sgally discharged for union
activity, then the birden in on manngenent oo show che resson
for dlecharge was not unipn related.

My Firdinge of Face show that there were approxinately
T2 non-tenured tepchers on stcike, and that Mo, Widenholer
wiEe the aoly nop-tenlursd teachor nol EPehevsd. My findings
alew. shov that Me, Widenhofer and s, Siayles wera the only
twe tedichars omployed at Foly Drive Schedsl whe pickened thit
achool,  Me. Widenholer wak berminated, Mo, Sayles was trans—
ferred Eo Abdther school,

Hy findings nleo show that sime pecents st Poly Drive
Echool, ware very upset with Ma. Widenhcfes and Me. Saylet
abd considering the timing of the hostile meoting batwssn che
parcnts and the tescher, it is obvious that the maating was
Ehe Fepult of an aneil-girike seotimant.

Analyiing Ms. Widonhofer's evalustions, we can mes thas in
her first year back at teaching she might have been having o
problens with certplsn ehildren. (SEE: Exhibibs b, 56, end
54} It agpeaco chet He. RKidenhofer dmpcoves herself with the
guidance of her supervisors.. The svaloasions datsd 5474,

TLARATY, LALESTE, anf 3/3/75 all were satisfoctory evaluations.

Ip face, Me, Poppler ndmitied that the 11714794 opd 1/16/475 were
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bokh good svaluations. itds. Poppler dig resrvify that vhe
343475 evaluncions which states under "Teacher-Popil Ralation-
ghlsas that "Otcher items mentiomsd in eaxlicr cveluaticons #elill
apnly” o Wasd reflerring back to the problen M Kidanhofar hnd Li
Exhibits Sb. 5, abd 5d. I, however, interprot that ramarck o
be diractad to the more Ffavscabis 11414774 and 1216478 cvalos-
tihe thet were donc earller in Nt pams achool yeaf, &d,
therefore, it was oot & nagative commant. | So it 4 abvions
hat Me, Widephofer improved io her stodaent-tegchar relasion=
ghip from her ficst year.

Right afisar e strike, the sralostions begapno 9ary nega-
twe conoerming Ms. Widanhofar' g relationehip with her scoderncs,
wWith parents, and with her follow toachers.. Prior Eo Fecseiving
thoss prploatione He, Widenhofer ood Mu . Bayler wars called
on Ehe earpet Byonostoup of parents, withouk the aid aof thalr
principal, HMr. Croff.. All of this was coptracy to prévious
practice.

Thers LE no doubi that the pregsure was on from the parents
to et rid of M=, HWideohotor , ard egain there io o doobd cthat
the drive 0 get cid of H=. Widenhofasr was 8 resalc of hqr
Errike ocglwity. Tt wie Ha. Widenhofer's unconptrovecced
cestimony thet Mr, Craff Telk all of her proflems verce ptrike-
roleted: It wes-aloo Ms. Widanhafar's undenbrovartad Eeatimbng
thit Hr. Frark staced thet they woiildi pot bow to parent presoere
LNy Borda 0@ fox an: trapAfers do-.  Mrs Fronz had Sndicncsd Shat
gveryona elsa 4in tho digtrict had gottan back to narmal afeer
the strike ovoopt Ma, Widerhofer; ond that sha Kad held a
griufoe and that she hod upset Eaveral parents. Mr. Crodf kad
agzeed that s transfer would be better for he didon't know wvhoss
children he conld honescly put in Ms. Widenhofer's reom.

#lthowgh it in - nok contrary to Chepter 16, Ticle 850 for

pazents: to dicoriminate oo the basis of andon-astivisy; It

-I&5=
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| boned praeed thos Me. Hidenhoefer woe barminpted besnupe oF

Anar becors ah unlalr labor practice LAf the gschool adrindstra-
elop Jolng in.

Thraa ingidsntl happenad &Fkes the strike which-affected
hier toaghor-sRtudent; teacher-parvent relationahips

[1} ‘Bhe gava a tes: in whizh all the stadente did-pooarly.
She ifm s5lleged to have been in the wesps becaveas szhe diG not
tell her students thac . the tost woorld nol sount heavily s hed
Asternination of thelt grade.

(2} EBha oskad ope &F her stidénts whére her pother taught
during the strike. It il =iloged tlat this Wap an LosdnslbEive
question concerning the elrommatances, but it wee no mors
inaepsitive then s principel wriking, “¥ou have shown support
for your professional srganization” on A tascher's evaluation
nfter the strike.

12 Bhoguestioned o pepll aboik tienipod ln oo oont of arma
uning paper wWitl pim marke 1n Lt 6nd o514 peotehbipe. Codsid-
ering the clroomstaccas, 1t te logical €hat dhe ahoitld Lnguire
of the stuient conparning the old paper and socbchtopo wnod,

But the mAnner ino which she inguired is At dispube, -‘Ehe left
Bl 20l3d wigls the fngresdlon thet she Jdid npot belisve ah= was
I:l:tLL'I.ﬂ.-q‘ the troth. Hie: Wldaphofer 44 mogt helisvs Ehe child
was belling the truothy and kad the child expliained, Mo, Widonhofan
tnerlflnd she would have boeear uRdarsted] whHy the oSSRt of armi
locked as-ic didy

The guesticn begonas, do thase problems warranc: tha drastio
change in the pvaluatiotis thot ooourrad safcer tha strika, or ara
thed Sunc A front for dismissing He. . Hidatnhofer: for hor strika
aotivityy To apswer thet guestion, weo must turn to thHe
ghufteund g behaviss of the adminletreatdién involwved, 1In the

gehon]l Boord'w termination letter to H=. Widenhofer the schonl

ovraluacions from Mr. Croff. RAe the hearing for Me: Widanhofar
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by tha mchool kedcd, Hs. Widanrhofer was told that sha was

terminated hacauds of evaloationg of Mr. Crooff end Mz Prank.

Hr, Frank had only one writton svalustion in M=) WidenholfRs "8

Flle, which wes parformed her first year beack (1973-741. The
fallowing yeer Ha. Wildenhofer's evaluations were good: There-
tora, Kr. Prank's evaluation is of ldetle wes o us In reaching

B dacimion; When Hr, Prapk 408 visit ws. Widankofear's rosh Sor

observation afeer the strike, his only constructive critleism
WiE to kesp omiling, At the cine, M5, Wilderhofer hsd 1ittls to
imife about, and 1t fs difficult to Afssess whether or not ahe
fellonisd that advice.

e, Ceoff had exhibited wery negetive roacelond aftes the
Strike to Ma. Widenhofer becausse she chose to picket her echool

BN Was o dilite aotive in the gtrike.. It was: Ha. Widenhsfecip

ingontroverted tegtincny that Hro Croff remacked that ha wag

(disappointed that she had gone out om atrike ageinst him becayse

he hed hired hor: Be-had in escence dasrarted M. Widenhofer in
har problens with tho parents by refusing to attend the perent
oonfarsnces which before he had sttended. Ha refused to show
M. I-ri.:l-u.n.'n.r.-I.n:' the lettecs he had reeeived from the porents .eo
that sne might he able to explein them to Sefend herself against

Ehan. After observing Ms. Widenhofer, Mr. Croff failed to

comply wWith bhe existing collactive bargainiog sgreanant apd
provice her with n-copy of the evaloation within the 10-dey tima

Timie, Mg, Widerhofer found hes Mecch 26, 1876, evaluatisn in

| ber mailbox, which is e diffarent procedure for Mo, Craff, Hr.

Croll falled fto have a confarence comcerning the evaluation.
IMr. Croff Slafns that the Priday conference’ of Macrch 26, 1578,
was tha confereands cohcetning the avaluotlsp. HAodpver, Ms.
Midenhofer did mot have w ESpy of the evaluation ab she sime,

therelfore it would bha diffieult to bhave s conferenca concernlng

1t. 1IF the teachor ien’t -pyan awnre that cho conforence zhe

— L E=
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was haviog bad besn her evaluation copfecsncs, then the purposae
af hevips the oonfer=npe covld hardly have bhaan acoonplished.
Fortharmaore, Hr. Craff hed snreed te o conforoncae; whilch L& not
coanaiscent with hin positlon that & confecence. had basn held.
A5 woe sfoted prevliously, Hr. Croff mpceted ell Ho. Widan-
hofer's problems ware Btrike related. M. C=zoff at the March
26, 1976, meeting with Ms. Widenhofer stoted” thet har ansociation
[BE&) had =aused her all of her troublé. He 818 not stace
that her poorc professionnl hoblets had saudesd here all of her
ftroghlas.,  Mr, Sroff refused oo moet dith Me. Widenholsr When Hr.
Eoxton whs predsnt eveh thodgh tho contrack allows Hs. Widenhofers
o be Teprefanted at all ptages of a orievance including the
firet =tep which iz an informal conference with her supervisor:
T £imd that without & doubt, the behavior of Me: Craff shows
a hoptlie athituds toward the BER ond towerds MR, -Widaenhofsr
pecause ni har activivies ipeluding sreike activities. Suagh
stabements as *Your organization couRed von all of your pooblems®
and " ALl of your probleoms era BEFike EFslated® nakes Mr. Croff's
avaluitlon subiect to close scroting, and expressing disntlelfac=
Lion Lscnupe M, Widenhofser had strock against bin nakes cliear
that Ms, Widephofer's svaluatlons are tainted with union animus.
To havo gopa from oo Yenr of éxcslleank evialustioos - to vecy

poar evaluations -efter the seriko is highly evepect - The fast

that M=, Sayler, the only other teagcher to rdokat her schoal,
ended un inoa trapefar aven lends - od nors gdspicion.  The parents!
open anirdalicy nftes Lhe #erike bo the two sicketing teschers
compounds tha prablasse. -hnd Mo, Crolf"s opsn hostllity &ad
frregular behavior cements any deubt ik the lisorite syaBinerc 'y
miipd that Ms; Widenbhofer was & victim pf en anti-orion campaign
Ted by cartaln sarapte mAd eandansed and particigeted, in by Hr,
Croif. The J9ggling of Ma. Widemhofed'w Tile and the Lhclusicn
of derogatory matter withodt having besn given notios gontrary to
coptrectial agrsement E& adalin a osign thet not everythins was on
tha op=in-up:
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Finnliy the faot that the schesl disccict did not call Mr.
Croff and Mr. Frapk ag wlitnesses, whoan thay eoulfl have testifiag
and refuted the atrong evidenss wgainst the cchool Sleccic:
adds ersdente to my decigion,

i 8houlf point cac that T cannot find that $he echosl bosrd
WEE sWAre Of tkis matter. The schesl board memtere only selied
oh its adminlstraters, which ia only proper. 'The cchool Boaes
mily bhave been lax in not obteining sufflclient testimony from
M. Wldenhcfer's =mide dn' lép hearing for Ma. Ridenhafst, bot
it cortainly can't be said that they openly sancticnad Mr.
Croffle behavior. Bowever, Rikee Mr. Croff ig ap nasht of the
achool board, the school board is rasponuible for his habavio
and having fisniaped Mg, Widenhoder bacause of Mr. Croff's evalu=
atlony ap weas stated in her letcsr of pDonranewal, they terminatod

He. Widenrhofer becausa of her unien acciwity.

I1Y.
CONCLUSIOoN OF 1AW
I conciode Me. Wifenhofer wae diomicsad im vidlatiog of
sacklon S5=-1645 {11 a} @ad (h1, The hoaring axamined adopts
tha logle 6l the Dnited Etates Sipreme Coore in it Arte=plf&ticn
that an employer will be presumed to have discriminatod agnlnes
the employee for the purposs of encocaraging of diecooraging union
netivity if soch ancouragedent or discoursgomanc dn & 'fﬁ:usecabLé
coRseguenca.® (Radioc Officers® Unzon of Compercial Telegraphors!
Unipn, AFL v, NLRB, 347 0.5, 17, 13 LanM 2417 [1354). The
"forepeeable conpeguance® of termineting Mz, Widenhofer o= union
activitles ig the disoouragement of union activity, Ic ig,
therefore, preaumsed that by the cermination of Me, Widenhofer
the smployer haa intepferred with the e2nimictratiom of & labor
organighation. Forther 1% 6 prasuamsd thet the quiﬂTtI h.oA
fpterferred with its amployees' rightd as guarantesd 4n Seetion

SP=1603:
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V.
PROBOSED OROER

IT IS DELERED THEAY within 20 days after this Order hadomes
Finaliq

(1) Thit HBelens Hidennofar ehall be ceinstated as en
elamantary teacher in tha school dissrict in any smchool motuoally
egragahla ta M8, Widenhofor and the achos)l dletriet other thano
the Poly Driva Elemantary School.

f2y Hu. Widanholfer shall be swarded full hack pay and
benelite incloding lonoewity,

11 The scheol digerlet shall remove from Ms. Ridanhofser's
Tfilte the s¢aluaticns dated Dacembes 1%, I975; March 38, L18%E;
apd Apell 9, ISVE, a1l mignesf By Clavion Croff.

W41 A Fepresdntative for the sohood distrist whall eend &
letter to the minletrator of the Soard of Personnel Anppenls
atatlng how this order has boan corslied with.,

HOTICE: Exceptions may ba £iled ks these Findings of Fact,

| Conclasions of Law, and Fropoged Ocdar within Swenty (20

days after cervice thereof. IT oo exceptions are filad with the

Board of Porscanal Appenid within thet pericd of tinme, bha

Froposed Grder ohall become the Fipal Order of the Hoard,
OATED this fﬂ+L day of July, 1877,

HOAREDR OF PERSGHNEL AFPEALE

ot Sy £ Pt

'y L. Painter
Ernring Exariner
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